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Abstract

This research addresses a topic of utmost importance: "The Essence of the Contract in
Jurisprudential and Legal Perspectives." The importance of defining this essence arises from the
significant role that contracts play in practical life, as they are the primary voluntary source of
obligations. This has led to extensive attention from Islamic jurists in defining it, resulting in wide-
ranging disagreements. Similarly, jurists and commentators of Egyptian civil law and Saudi civil
transactions Law have engaged in this discussion, as both legal Laws explicitly define the essence
of the contract, focusing instead on its provisions. In response to this approach, jurists and
commentators have taken on the task of defining this essence.

The research concludes with several findings, including:

In the terminology of jurists, the contract has two meanings: a general meaning, which refers to any
action that results in a legal ruling, whether it is issued by one party or multiple parties; and a specific
meaning, which refers to the connection between an offer issued by one party and the acceptance of
the other, in a manner that establishes its effect on the subject matter (i.e., the object of the contract).
In other words, it is the mutual connection between the offer and acceptance in a lawful manner that
manifests its effect on the subject.

The specific meaning of the contract is the most commonly used among jurists, and it is the one
preferred by most contemporary jurists. This is because it is more precise than the general definition,
which makes the action broader than the contract. The specific definition of the contract includes
precise criteria and standards that provide the correct legal characterization for every action without
ambiguity. This specific definition is the prevalent and well-known usage among jurists, to the extent
that it almost exclusively represents the term. It is the meaning that comes to mind when the term
"contract" is mentioned, and it does not refer to the general meaning unless indicated by context.
This is evident in the works of jurists when discussing contracts.

In Egyptian civil law and Saudi civil transactions Law, jurists and commentators have defined the
contract as: "The agreement of two or more wills to create a legal effect, whether this effect is the
creation, transfer, modification, or termination of an obligation."

This is the prevailing definition in Egyptian and Saudi legal jurisprudence, although the wording or
phrasing may differ from one jurist to another.

The definition of the contract in Islamic jurisprudence, Egyptian civil law, and Saudi civil
transactions Law is almost identical or consistent, particularly with regard to the specific meaning
in Islamic jurisprudence. This is because this meaning does not consider actions performed by a
single will as a contract, which is also the position taken by Egyptian civil law and Saudi civil
transactions Law. Both Laws consider unilateral will as a source of obligation, not a contract, due
to the differences in their characteristics, essence, and rulings compared to those of a contract.
Therefore, all three—Islamic jurisprudence, Egyptian civil law, and Saudi civil transactions Law—
restrict the concept of a contract to actions performed by two wills, while actions performed by a
single will are not considered contracts but rather unilateral actions that result in a one-sided
obligation.

Despite this agreement, the definition in Islamic jurisprudence is more logically sound and precise
than that in Egyptian civil law and Saudi civil transactions Law.

Keywords: Essence, Contract, Islamic Jurisprudence, Civil Law, Egyptian Law, Saudi Civil
Transactions Law.
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Introduction

Praise be to Allah, who has prescribed for creation the law of truth and made Islam the final and comprehensive law,
a clear proof for all. He has outlined for His servants the path to happiness and stability in His Book, and decreed
misery and hardship for those who turn away from His guidance and path, as He said: "And whoever turns away
from My remembrance—indeed, he will have a depressed life, and We will gather him on the Day of Resurrection
blind." (Surah Taha 20:421).

I bear witness that Muhammad is His servant and Messenger, sent with the clear truth, the complete religion, the
straight path, and the upright methodology. He established the foundations of interaction among people on the basis
of truth, justice, and commendable cooperation rooted in righteousness and respect for rights and property. He was
the best of those who dealt with His law, the most faithful to his covenant, and the role model for those who
remained steadfast in obeying their Lord. May peace and blessings be upon him, his family, and all his companions.
Afterward,

There is no doubt that the contract is the most important voluntary source of obligation, and thus it holds immense
significance in practical life. It is rare for any voluntary action to occur without a contract serving as its framework,
encompassing the rules that govern the relationship arising from it between the parties. Given this, Islamic jurists
have paid significant attention to defining its essence, and there has been considerable disagreement among them on
this matter. Similarly, jurists and commentators of Egyptian civil law and the Saudi civil transactions Law have also
engaged in this discussion. The Egyptian Civil Code and the Saudi Civil Transactions Law, however, do not
explicitly define the essence of the contract, as the Egyptian legislator and the Saudi regulator have focused on
addressing the provisions of the contract without defining its essence. In light of this approach, jurists and
commentators of Egyptian civil law and the Saudi civil transactions Law have undertaken the task of defining this
essence.

Given the importance of defining the essence of the contract, which stems from its immense significance in practical
life, this research has chosen this topic, examining it in light of Islamic jurisprudence across its eight schools, the
Egyptian Civil Law No. 131 of 1948, and the Saudi Civil Transactions Law issued by Royal Decree No. M/191
dated 29/11/1444 AH.

Research Plan:

This research is structured into an introduction, three main sections, and a conclusion, as follows:

Introduction: The importance of the research topic and its structure.

First Section: The essence of the contract in Islamic jurisprudence.

Second Section: The essence of the contract in Egyptian civil law and the Saudi civil transactions Law.

Third Section: A comparative analysis of the essence of the contract in Islamic jurisprudence, Egyptian civil law,
and the Saudi civil transactions Law.

Conclusion: The findings of the research.
Finally, I ask Allah for guidance, success, and correctness. He is the best Lord and the best Helper.

"And my success is not but through Allah. Upon Him I have relied, and to Him I return.” (Surah Hud 11:88).

First Section

The Essence of the Contract in Islamic Jurisprudence

1. The Linguistic Meaning of "Contract'':

The term "contract" (2i=) in Arabic is the opposite of "dissolution" (J=), and its plural is "contracts" (2sic).

In the Arabic language, the term "contract" carries several meanings, including binding, tightening, covenant,
strengthening, confirmation, finalization, commitment, and the joining of two things or the ends of something and
binding them together.

e The term "contract" in the sense of binding can be exemplified by the phrase "tied the rope." This act of binding
may either be physical or metaphorical.

Physical Binding: Such as tying a rope. It is said: "He tied the rope, and it became tied," meaning it became knotted.
To tie the rope results in it being knotted. The act of tying refers to creating a knot in it. The term “knot” (‘uqda), with
the stress on the first syllable, refers to the place where the knot is made — that which is tied together. The plural
form is ‘uqad.

Metaphorical Binding: This type of binding occurs between two separate entities, such as linking statements from
two different individuals. An example would be the connection between an offer and its acceptance in a marriage
contract, as well as other types of contracts commonly used in human interactions, such as sales contracts, rental
agreements, and other forms of contracts. (Ibn Manzur 3/692, Al-Fayyumi p. 052, Al-Razi p. 54, The Concise
Dictionary p. 426).
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¢ From the meaning of "tightening'':

It is said: "He tied the rope" when he tightened it, which involves bringing its two ends together and pulling each end
towards the other until they become one entity. "I tied the rope" also means "I tightened it." (Al-Fayrouzabadi 1/436).
¢ From the meaning of ""covenant':

It is said: "I made a covenant with so-and-so regarding such and such," which implies that I obligated them to it. When
you say, "I contracted with him" or "I tied it upon him," it means that you obligated him to it through mutual
agreement.

"Contracting" refers to making a covenant, and "he contracted with him" means "he covenanted with him." It is said:
"The people contracted among themselves," meaning they made mutual covenants. "I contracted with him on such
and such" or "I tied it upon him" means "I covenanted with him." In the Qur'anic revelation, the Almighty says: "O
you who have believed, fulfill your covenants..." (Surah Maidah 5:1). It was said that "covenants" refer to the
confirmed agreements between you and God and between you and people. (Ibn Manzur 3/792, Al-Razi p. 542, Al-
Fiyyumi p. 052, The Concise Dictionary p. 624 Ibn Kathir 2/62, Al-Jalalayn p. 431, Al-Shawkani 2/6, Al-Baydawi
2/231, 331, Al-Jassas 3/382).

¢ From the meaning of "strengthening' and "confirmation':

It is said: "He tied the oath," meaning he confirmed it. "He tied the covenant" and "he tied the oath" mean he confirmed
them. "Tying the oath" or "the intention to do something or refrain from it" means strengthening and affirming it,
whether the reinforcement is for speech issued by one party or binding between the words of two or more individuals.
This is evidenced by the statement of the Almighty: "But He will take you to task for what you have confirmed in
your oaths" (Surah Maidah 5:98), which means what you have affirmed and resolved upon. (Ibn Manzur 3/692, Al-
Fiyyumi p. 250, The Concise Dictionary p. 246, Al-Qurtubi 4/2092, Ibn Kathir 2/19, Al-Jalalayn p. 154, Al-Sharnabasi
p. 042, 142, Al-Sariti p. 97).

¢ From the meaning of "perfection' and "finalization":

It is said: "He tied something," meaning he perfected and finalized it. "The knot of marriage" and similar things refer
to their perfection and finalization. "A knot" in anything signifies its perfection and finalization. In the precise
revelation, the Almighty says: "And do not resolve on the knot of marriage..." (Surah Al-Bagarah 2:532), meaning its
perfection and finalization. The meaning is: Do not resolve on marriage during the waiting period. And His statement:
"And untie the knot from my tongue, that they may understand my speech" (Surah Taha 20:72-82). (Ibn Manzur
3/296, Al-Fiyyumi p. 250, The Concise Dictionary p. 624, Al-Qurtubi 2/0001, The Kuwaiti Encyclopedia 30/198).

¢ From the meaning of ""commitment':

The word "contract" in the sense of commitment applies to anything that implies an individual's obligation to
something, whether it be an action or abstention, from one side or both sides. (Ibn Manzur 3/296, 297, Aissawi p. 481,
Khalil p. 52).

¢ From the meaning of "joining two things" or "joining the ends of a thing and binding them'':

It is said: "I tied the rope" when I joined one end to the other and bound them together. "So-and-so tied the two ends
of the rope or similar" means he connected one end to the other with a knot that holds them together, thus firmly
securing their connection. (Ibn Manzur 3/296, 297, Al-Fiyyumi p. 250, The Concise Dictionary p. 624, The Kuwaiti
Encyclopedia 30/198).
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Thus, it is evident that the term "contract” in the language of the Arabs encompasses everything that involves binding
and tightening, perfection and finalization, strengthening and confirmation, covenant, and joining the ends of a thing
and binding them, whether the binding is physical or metaphorical. It also includes everything that denotes
commitment, whether from one side, as in endowments and gifts, or from two sides, as in sales and leases, due to the
presence of the meanings of binding, perfection, and documentation. (Al-Fiyyumi p. 250, Al-Fayrouzabadi 1/463,
792, Aissawi p. 481, Al-Sariti p. 97, Matloub p. 97, Musa p. 244, Qandil, Jum'a p. 7, 8).

2. The essence of the “Contract” in the Terminology of Jurists:

In the terminology of jurists, the concept of "contract" has two meanings:

The First Meaning: The General Sense:

This meaning is closer to the linguistic definition, where a contract refers to any legal act that results in a legal ruling,
whether it originates from one party or multiple parties.

This general definition of a contract has been adopted by some Maliki scholars (Al-Qarafi 4/1, Hussein 4/13, 23),
some Shafi'i scholars (Al-Sharqawi 2/3, 4, Al-Shirazi 2/333, 433), some Hanbali scholars (Ibn Qudamah 5/642, Al-
Magqdisi 5/542, 642, Ibn Taymiyyah p. 82, 67, and Al-Jassas from the Hanafi school (Al-Jassas, 3/285). These scholars
define a contract as any legal act that results in a legal ruling, regardless of whether it comes from one party or multiple
parties.

Under this broad definition, a contract encompasses all transactions carried out through a single will, such as gifts
(hiba), charity (sadaqa), endowments (waqf), manumission (‘itq), and discharge (ibra), as well as those requiring two
wills, such as sales (bai'), leases (ijara), agency (wakala), pledges (rahn), and partnerships (sharika). It applies whether
the resulting right is for God or for individuals, whether it is a commutative contract (mu'awadha) or a gratuitous
contract (tabarru’), and whether it is issued by a ruler or a subject (‘Isawi p. 418, Shahin p. 3 ff.).

This general definition of a contract is more evident in the works of Maliki, Shafi'i, and Hanbali jurists than in those
of the Hanafis (Al-Qarafi 4/311, Al-Sharqawi 2/3, Ibn Qudamah 5/642, Al-Khafif p. 86, Al-Ba’li p. 34, Qanidil, Juma
p- 10, Al-Sharnabasi p. 243, Al-Saddah, Theory of Contract 1/401).

The Second Meaning: The Specific Sense:

The specific sense of a contract is defined as the connection between an offer made by one party and its acceptance
by another, in a manner that produces a legal effect on the subject matter (the object of the contract).

This meaning has been adopted by the majority of jurists, including the Hanafis (Al-Babarti 6/842, Ibn ‘Abidin 2/355,
Al-Shalabi 5/19, Al-Marghinani 3/42, Al-Mosuli 2/2, Al-Jurjani p. 108), Malikis (Al-Dardir 2/2, Al-Sawi 2/2, Al-
Dasuqi 4/8), Shafi'is (Al-Sharqawi 2/3, 4, Al-Ansari 1/157), Hanbalis (Ibn Qudamah 5/245, 246, Al-Maqdisi 5/542-
742, Al-Mardawi 4/842, Al-Buhuti p. 184), Zahiris (Ibn Hazm 8/633), Zaydis (Al-Murtada 4/792, Abu Al-Tayyib
2/131), Imamis (Al-Husayni p. 10), and Ibadi scholars (Aftiash 8/5). According to this majority view, a contract is
understood as “the connection between an offer and acceptance in a lawful manner that produces a legal effect on the
subject matter,” because a contract only arises when there is a convergence and agreement of two or more wills. This
implies that a valid contract under this definition requires the following elements:

e Two Contracting Parties: One who makes the offer (the offeror), indicating their intention to create the contract,
and the other who accepts it (the offeree), expressing their consent and satisfaction with the offer (Ibn Abidin 2/553,
4/8, Al-Shirazi 2/3, Ibn Qudamah 5/245, Al-Sharnabasi p. 343, Al-Sariti p. 181).

e Manifestation of Consent Between the Two Parties: This can be achieved through verbal exchange between the
contracting parties or through other means that express consent, such as gestures, writing, or actions (Al-Sharnabasi
p. 343, Al-Sariti p. 181).

e Connection Between Offer and Acceptance: The offer and acceptance must be connected in the manner
prescribed by Islamic law, meaning that each must correspond to and align with the other (Al-Sharnabasi p. 343, Al-
Sariti p. 181).

e Lawful Connection: The connection between the parties must be lawful. If it is not, the agreement does not
qualify as a contract. For example, if someone says to another, "I hire you to kill so-and-so in exchange for such-and-
such," and the other agrees, this agreement—though involving an offer and acceptance—is invalid because it pertains
to an unlawful subject matter (Al-Sharnabasi p. 343, Al-Sariti p. 181, Al-Shafi’i p. 251, Al-Jundi p. 131).

o Legal Effect on the Subject Matter: The connection must produce a tangible effect on the subject matter (the
object of the contract). A connection without a legal effect is irrelevant. There must be a benefit resulting from this
connection; otherwise, it cannot be called a contract (Al-Sharnabasi p. 342, Al-Sariti p. 18, 28, Al-Jundi p. 131, Al-
Shafi’i p. 152, 162, Al-Mahdi p. 158, 162).

This effect involves transforming the subject matter from its original state to another. In a sale, for instance, the sold
item moves from the seller’s ownership to the buyer’s, while the consideration moves from the buyer’s ownership to
the seller’s. In a lease, the lessor gains rent in exchange for the usufruct granted to the lessee (Al-Shafi’i p. 521).
Based on this understanding, acts performed through unilateral wills, such as endowment (waqf) and divorce (talaq),
are not considered contracts under this definition but rather independent sources of obligation. The essence of a
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contract, according to these scholars, lies in the presence of two converging wills creating a lawful obligation, as seen
in sales and leases (Al-Khafif p. 76, Al-Jundi p. 411). This is what Al-Dasuqi expressed in his commentary:
“Contracts... are those that depend on offer and acceptance, whereas others, like divorce and similar acts, are unilateral
acts that do not require offer and acceptance” (Al-Dasuqi 4/8).

This specific definition of a contract was adopted by the Majalla al-Ahkam al-°Adliyya in its definition of a contract.
Article 3 defines a contract as “the connection between offer and acceptance, such as in sales, leases, loans, etc.”
Similarly, Article 301 states: “A contract is the commitment and undertaking of the contracting parties, which consists
of the connection between offer and acceptance.”

Furthermore, Article 104 defines “formation” (inikad) as “the mutual connection of offer and acceptance in a lawful
manner that produces an effect on the subject matter” (Haydar 1/81, 91, 29, Rustom 1/46, 56).

The same specific definition of a contract was also adopted by Murshid al-Hayran, which defines a contract in Article
266 as “the connection between an offer made by one party and its acceptance by the other in a manner that produces
an effect on the subject matter” (Qadri Pasha p. 72).

The Preferred Meaning:

Following this exposition of the meaning of "contract” (‘aqd) according to jurists, it can be stated that the interpretation
which provides intellectual satisfaction and clarity is the specific meaning of the contract. This is because a
fundamental principle in formulating definitions is that a definition should encompass all instances of what is being
defined while excluding everything else, a criterion that is fulfilled by the specific meaning rather than the general
one. Moreover, the specific meaning has become widely accepted and established within the terminology used by
jurists, making it the primary understanding that comes to mind when the term "contract" is mentioned without
qualification. The general meaning, on the other hand, only applies when explicitly indicated.

In light of this, one contemporary jurist noted: "Islamic jurisprudence texts sometimes use the term 'contract' in its
general sense, which is synonymous with legal transactions ('tasarruf’), and at other times in its specific sense, which
refers to an act that requires the combination of two verbal expressions and produces a legally recognized effect as
determined by Islamic law. This latter meaning is the prevalent and well-known usage, almost exclusively dominating
scholarly terminology. Therefore, when the term 'contract' is used without qualification, it immediately evokes this
specific meaning. In contrast, the broader sense does not come to mind unless accompanied by an indication pointing
to such generality. Rarely do we find a jurist using the term 'contract' to refer to divorce, manumission, or oath-taking
without some clarifying context." Thus, the prevailing scholarly convention is to use the term "contract" in its specific
sense rather than its general one, which would equate to any form of legal transaction (Abu Zahra, p. 571).

Second Section

The Essence of the Contract in Egyptian Civil Law and the Saudi Civil Transactions Law

Despite the paramount importance of the contract in practical life—such that it is rare to find any voluntary act that
does not take the contract as its framework, encompassing the rules that govern the relationship arising between its
parties—the Egyptian Civil Code and the Saudi Civil Transactions Law does not provide a definition for the contract.
While this approach aligns with some legal Laws in various countries, it diverges from other Arab and foreign laws
that explicitly define the concept of a contract (Abd El-Bagqi, p. 33; Othman, p. 81; Al-Ghayyati, Shahin, p. 52-62).
Nevertheless, both Egyptian and Saudi jurisprudence agree that the Egyptian legislator and the Saudi regulator have
acted wisely in omitting a statutory definition of the contract. This approach is considered commendable because it is
widely accepted in the realm of legal thought that legislative definitions are inherently flawed. Defining legal concepts
is primarily the role of legal scholarship, which is tasked with grounding the work of the legislator or regulator,
formulating definitions, and developing legal theories (Al-Ghayyati, Shahin, p. 62; Othman, p. 81 Hegazi, p. 253; Al-
Zugrad, Abd El-Qader, p. 42, paraphrased).

Given this approach by the Egyptian legislator and the Saudi regulator, who limited themselves to addressing the rules
governing contracts, legal scholars and commentators have taken on the task of defining the contract. They define it
as follows: (Al-Ghayyati, Shahin, p. 62).

"A mutual agreement of two or more wills to produce a legal effect, whether that effect involves the creation, transfer,
modification, or termination of an obligation" (Sanhouri, The Mediator, Vol. 1, p. 731; Sanhouri, Theory of the
Contract, p. 18; Markos, Vol. 1, p. 75; Al-Sadah, Principles, p. 723; Ghanem, Vol. 1, p. 84; Mokhtar Al-Qadji, p. 11;
Zaki, Vol. 1, p. 53; Jameel, p. 25; Yahya, p. 91; Loubib Shennab, p. 22; Farag, p. 52; Al-Bayhaqi, p. 2; Al-Ghayyati,
Shahin, p. 62; Saad, p. 212; Samhan, p. 21; Talbi, p. 23; Bin Shouaikh, p. 29; Makhloof, p. 13, 14; Al-Zuqgrad, Abd
El-Qader, p. 26; Al-Murjah, p. 59).

This is the prevailing definition in Egyptian legal doctrine regarding the essence of the contract, though the wording
or phrasing may vary among scholars (Abd El-Baqi, p. 33).

Some scholars argue that there is no need for the definition to specify the type of legal effect that the wills have agreed
upon, as it is immaterial whether the effect involves creating, transferring, modifying, or terminating an obligation,
or even relating to non-pecuniary rights. Therefore, they define the contract as "the mutual agreement of two wills to
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produce a specific legal effect" (El-Badrawi, p. 40). This definition aligns with the previous one in substance but is
more concise.

The term "mutual agreement of wills" in the definition refers to the simultaneous existence of two wills that are
identical and interconnected before the lapse of the latter (Markos, Vol. 1, p. 75; Al-Otoum, Al-Omar, p. 13,
paraphrased). Alternatively, the mutual agreement of wills can be understood as the mutual consent between
contracting parties, such as between a seller and buyer or a lessor and lessee (Mokhtar Al-Qadi, p. 11).

This mutual agreement, which constitutes the contract, does not necessarily have to encompass all the terms of the
contract. However, there is a minimum threshold: the wills must agree on the essence of the contract. For example, if
one party intends to sell while the other intends to lease, neither transaction will be valid. Similarly, the wills must
agree on the subject matter of the contract. If one party intends to sell one of their houses, but the other party intends
to buy a different house, no sale will be concluded. These two elements—essence and subject matter—are essential,
and without agreement on them, the contract cannot be formed. Other terms of the contract may or may not be
considered essential depending on the intent of the parties, which is ultimately a factual issue to be determined by the
trial judge based on the circumstances of the contract (Al-Sadah, Theory of the Contract, Vol. 1, p. 401; Al-Otoum,
Al-Omar, p. 13, 14; Al-Zuqgrad, Abd El-Qader, p. 24, paraphrased).

The legal effect of a contract is not singular but may be multiple. It may involve the creation of an obligation, as in a
sales contract, where the seller is obligated to transfer ownership of the sold item to the buyer, and the buyer is
obligated to pay the price.

It may also involve the transfer of an obligation, as in assignment, where a right or debt is transferred from one creditor
to another or from one debtor to another.

Additionally, it may involve the modification of an obligation, as in agreeing to attach a condition to an obligation,
or the termination of an obligation, as in payment or release, which extinguishes the obligation (Yahya, p. 91; Al-
Qadi, p. 11; Al-Sadah, Al-Sahabi, p. 203; Al-Ghayyati, p. 62; Talbi, p. 23; Bin Shouaikh, p. 30; Makhloof, p. 14; Al-
Murjah, p. 59, 60; Al-Zuqrad, Abd El-Qader, p. 24, paraphrased).

Based on the aforementioned definition of the contract in legal doctrine, the following elements must be present:

e Mutual Agreement of Wills: There must be at least two wills that are interconnected, forming a common intention
or consent, which is the cornerstone of the contract. Thus, unilateral legal acts such as wills or promises of reward are
not considered contracts in legal doctrine.

¢ Intent to Produce a Legal Effect: If the intent is not to produce a legal effect, it is not a contract. For example,
inviting a friend to lunch and the friend accepting the invitation is not a contract but merely an agreement, as the
parties did not intend to create a legal obligation. Therefore, if the inviter changes their mind or the invitee fails to
attend, there is no liability.

e Private Law Context: The agreement must fall within the scope of private law. Treaties between states, governed
by public international law, are not contracts subject to the rules of the theory of obligations. Similarly, agreements
involving public functions, such as those between a government employee and the state, are governed by
administrative law rather than the theory of obligations.

¢ Financial Transactions: The agreement must pertain to financial transactions. Marriage, although involving the
mutual agreement of wills within private law, is not subject to the general rules applicable to contracts because it falls
outside the realm of financial transactions (Sanhouri, The Mediator, Vol. 1, p. 931-041; Sanhouri, Theory of the
Contract, p. 38-48; Yahya, p. 92-02; Markos, Vol. 1, p. 75-85; Al-Sadah, Theory of the Contract, Vol. 1, p. 301 et
seq.; Abd El-Bagqi, p. 53, 45; Jameel, p. 25 et seq.; Ghanem, Vol. 1, p. 94; Al-Attar, p. 72; Zaki, p. 63; Farag, p. 62;
Al-Baih, p. 32-42; Al-Ghayyati, Shahin, p. 62-72; Talbi, p. 23-25; Bin Shouaikh, p. 30; Makhloof, p. 13, 14; Al-
Otoum, Al-Omar, p. 13, 14; Al-Zuqrad, Abd El-Qader, p. 24-28; Al-Murjah, p. 59, 60, paraphrased).

It is worth noting that while the Egyptian Civil Code and the Saudi Civil Transactions Law do not define the contract,
they do specify how it is formed. Both Laws stipulate that a contract is formed through the mutual agreement of two
wills, i.e., the correlation of offer and acceptance, to produce a legal effect in accordance with the legal provisions
governing the formation of contracts.

Article 89 of the Egyptian Civil Code states: "A contract is formed once two parties exchange expressions of identical
wills, provided that any additional formalities required by law for the formation of the contract are observed."
Similarly, Article 13 of the Saudi Civil Transactions Law states: "A contract arises from the correlation of offer and
acceptance to produce a legal effect, provided that any formalities required by the regulatory texts for the formation
of the contract are observed."

Third Section

A Comparative Analysis of the Essence of the Contract in Islamic Jurisprudence, Egyptian Civil Law, and the
Saudi Civil Transactions Law

After examining the essence of the contract in Islamic jurisprudence, civil law, and the Saudi Civil Transactions Law,
it becomes evident that their definitions of a contract are almost identical or consistent, particularly with regard to the
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second, specific meaning of "contract" in Islamic jurisprudence. This meaning does not consider unilateral acts as
constituting a contract, a view adopted by both Egyptian civil law and Saudi Civil Transactions Law in their essence
and content. These Laws treat unilateral will as a source of obligation rather than a contract, due to the differences in
characteristics, essence, and rules between unilateral acts and contracts (Shahin, p. 11, paraphrased). Consequently,
each Law—whether Islamic jurisprudence, civil law, or the Saudi Civil Transactions Law—Iimits the concept of a
contract to agreements formed through mutual consent, whereas what is established through unilateral will is not
considered a contract but rather a unilateral act that results in a one-sided obligation.

However, despite this agreement, we find that the definition provided by Islamic jurisprudence may be more logically
coherent and precise compared to the definitions found in Egyptian civil law and the Saudi Civil Transactions Law
(Al-Sharana’bi, p. 443) for several reasons:

1. Explicit Identification of Contractual Components in Islamic Jurisprudence:

The definition of a contract in Islamic jurisprudence is distinguished by its explicit identification of the components
that constitute a contract: offer and acceptance. This is because mere concurrence of wills cannot be identified unless
manifested through visible means such as words, actions, or gestures since the will itself is an internal matter that can
only be inferred from external expressions. Therefore, the definition of Islamic jurisprudence is comprehensive and
restrictive.

In contrast, the definitions provided by civil law and the Saudi Civil Transactions Law overlook this clarification and
simply refer to "the concurrence of two wills." However, there may be cases where two wills agree on contracting
without one moving toward the other, thus failing to form a valid contract, as in the case of a promise to sell or similar
situations. Hence, their definition is non-restrictive (Al-Sharana’bi, p. 435).

2. Emphasis on the Material Aspect of Consent in Islamic Jurisprudence:

The definition in Islamic jurisprudence highlights the material aspect of mutual consent, which consists of offer and
acceptance (Al-Attaar, p. 72). This approach takes into account the apparent will of the contracting parties (Sanhouri,
Sources of Rights, 1/60), i.e., the expression of intent.

Thus, Islamic jurists define a contract as: "the connection of offer and acceptance..." where offer and acceptance are
merely ways to express this intent.

However, it should be noted that this principle is somewhat mitigated by the rule: "In contracts, consideration is given
to intentions and meanings, not to words and forms," as stated in Article (3) of the Majalla al-Ahkam al-Adliyya (Ali
Haydar, 1/82).

On the other hand, the definitions in civil law and the Saudi Civil Transactions Law emphasize the personal aspect,
focusing on the inner will, i.e., the true intent of the contracting parties.

Therefore, they define a contract as: "an agreement or concurrence..." (Jab Allah, pp. 13, 33).

3. Objective Orientation in Islamic Jurisprudence:

The definition in Islamic jurisprudence reflects an objective orientation, as it establishes the effect of a contract (i.e.,
its impact on the subject matter) immediately upon its valid formation, thereby changing the state of the object from
one condition to another. This objective orientation is what leads Islamic jurisprudence to prioritize apparent will over
inner will. In contrast, the subjective orientation focuses solely on creating personal obligations on the part of the
contracting parties (Sanhouri, Sources of Rights, 1/60; Shahin, p. 11)

CONCLUSION

Praise be to God, with His grace and guidance, I have completed this research. In this conclusion, I present the findings
that I have reached through my study, as follows:

e The term "contract" in the terminology of Islamic jurists has two meanings: a general meaning and a specific one.
The general meaning is that a contract refers to any legal act that results in a legal ruling, whether it originates from
one party or multiple parties. The specific meaning, however, is that a contract refers to the binding connection
between an offer made by one party and its acceptance by another, in a manner that produces a legal effect on the
subject matter (i.e., the object of the contract). Alternatively, it can be defined as the mutual relationship between the
offer and acceptance, established in a lawful way, which manifests its effect on the subject matter.

The specific meaning of the contract is more commonly used by jurists and is also favored by most contemporary
scholars because it is more precise than the general definition, which considers legal acts broader than contracts. Thus,
the specific definition encompasses accurate criteria and standards that provide the correct legal characterization for
every act without ambiguity or confusion. Furthermore, the specific definition of the contract is widely accepted and
well-known among jurists, almost exclusively dominating the terminology. It is the default understanding unless
otherwise specified, as evidenced in the works of jurists when discussing contracts.

In contrast, under Egyptian Civil Law and the Saudi Civil Transactions Law, legal scholars and commentators define
the contract as "the convergence of two or more wills to produce a legal effect, whether that effect involves creating,
transferring, modifying, or terminating an obligation."
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This is the prevailing definition in both Egyptian and Saudi legal doctrines, although the phrasing may vary slightly
from one scholar to another. Some civil law scholars argue that there is no need to specify the type of legal effect
agreed upon by the parties in the definition of a contract. They contend that it makes no difference whether the effect
involves creating, transferring, modifying, or terminating an obligation, or whether it pertains to non-financial rights.
Therefore, they define the contract simply as "the convergence of two wills to produce a specific legal effect." This
definition aligns in substance with the previous one but is more concise.

e The definition of a contract in Islamic jurisprudence, Egyptian Civil Law, and Saudi Civil Transactions Law is
largely unified or consistent, particularly in relation to the second, specific meaning of the contract in Islamic
jurisprudence. This specific meaning does not consider unilateral acts as contracts, which is consistent with the
approach taken by Egyptian Civil Law and the Saudi Civil Transactions Law. Both legal Laws treat unilateral wills
as a source of obligation rather than as contracts, due to differences in their characteristics, essence, and legal
implications compared to contracts. Consequently, each Law—whether Islamic jurisprudence, Egyptian Civil Law,
or the Saudi Civil Transactions Law—reserves the term "contract” for acts involving mutual consent, while unilateral
acts are not considered contracts but rather unilateral obligations that result in one-sided commitments.

Despite this agreement, the definition provided by Islamic jurisprudence may be more logically coherent and
conceptually precise than that of Egyptian Civil Law and Saudi Civil Transactions Law, as previously explained.
Finally, all praise is due to Allah, the Lord of the Worlds, and may peace and blessings be upon our Prophet
Muhammad, his family, and all his companions.
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